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SUBSTI TUTE HOUSE BI LL 2804

St ate of WAshi ngt on 58th Legislature 2004 Regul ar Sessi on

By House Comm ttee on Judi ci ary (originally sponsor ed by
Representatives Lantz, Rockefeller, dibborn, Meller, Kirby, Cody,
Morrell, Fl anni gan, Sommers, Canpbell, Lovi ck, Kagi , M | osci a,
O Brien, Hunt, Sinpson, G, Conway, Haigh, Linville, Edwards, Kenney
and Chase)

READ FI RST TI ME 02/ 03/ 04.

AN ACT Relating to actions against health care providers under
chapter 7.70 RCW anendi ng RCW 4. 22.070, 4.16.190, 4.16.350, 7.70.100,
5.64.010, 7.70.080, and 70.105.112; adding new sections to chapter 7.70
RCW creating new sections; and providing an expiration date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW  SECTION.  Sec. 1. The | egi sl ature finds t hat t he
unavailability or unaffordability of mal practice insurance has caused
hardship to health care providers. The |egislature further finds that
this hardship has the potential to result in inpaired access to
critical health care services, especially in high risk areas of
practice, for Washington state citizens. The legislature further finds
that factors contributing to increasing nmal practice insurance rates and
restrictions in coverage are nunerous and conplex. No single solution

can address these nmultiple factors, but changes in the civil liability
system can significantly address sone of these factors. The
| egislature intends to inprove the performance of the civil liability

systemw th respect to the process by which actions alleging negligence
by a health care provider are processed and resol ved. These changes
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are designed to ensure that the legal system functions as fairly as
possible and that it appropriately addresses concerns that a bad
outcone is too often considered the equival ent of mal practice.

Sec. 2. RCW4.22.070 and 1993 c 496 s 1 are each anmended to read
as follows:

(1) In all actions involving fault of nore than one entity, the
trier of fact shall determ ne the percentage of the total fault which
is attributable to every entity which caused the clainmant's damages
except entities imune fromliability to the claimant under Title 51
RCW The sum of the percentages of the total fault attributed to at-
fault entities shall equal one hundred percent. The entities whose
fault shall be determned include the claimnt or person suffering
personal injury or incurring property damage, defendants, third-party
defendants, entities released by the claimant, entities with any other
i ndi vi dual defense against the claimant, and entities immune from
liability to the claimant, but shall not include those entities immune
fromliability to the claimant under Title 51 RCW Judgnent shall be
ent ered agai nst each def endant except those who have been rel eased by
the claimant or are immune from liability to the claimant or have
prevail ed on any other individual defense against the claimant in an
anount which represents that party's proportionate share of the
claimant's total damages. The liability of each defendant shall be
several only and shall not be joint except:

(a) A party shall be responsible for the fault of another person or
for paynent of the proportionate share of another party where both were
acting in concert or when a person was acting as an agent or servant of
the party.

(b) If the trier of fact determnes that the claimant or party
suffering bodily injury or incurring property damages was not at fault,
t he defendants agai nst whom judgnent is entered shall be jointly and
severally liable for the sum of their proportionate shares of the
((elatrants—Ffelatmant—s})) claimant's total danages.

(2) In all actions for danmages under chapter 7.70 RCW the entities
to whom fault nmay be attributed shall be limted to the clainmnts
defendants, and third-party defendants who are parties to the action
and any entities released by the claimnt.
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(3) If a defendant is jointly and severally |iable under one of the
exceptions listed in subsections (1)(a) or (1)(b) of this section, such
defendant's rights to contribution against another jointly and
severally |iable defendant, and the effect of settlenment by either such
defendant, shall be determ ned under RCW 4.22.040, 4.22.050, and
4. 22.060.

((3))) (4)(a) Nothing in this section affects any cause of action
relating to hazardous wastes or substances or solid waste disposa
sites.

(b) Nothing in this section shall affect a cause of action arising
fromthe tortious interference with contracts or business relations.

(c) Nothing in this section shall affect any cause of action
arising from the manufacture or nmarketing of a fungible product in a
generic form which contains no clearly identifiable shape, color, or
mar Ki ng.

NEW SECTION. Sec. 3. It is the intent of the legislature in
enacting section 4 of this act that a hospital not be held Iiable for
a health care provider's acts or om ssions under so-called "apparent
agency" or "ostensible agency" theories as long as the health care
provider is properly credentialed by the hospital and does not perform
services that are an essential function of the hospital.

NEW SECTION. Sec. 4. A new section is added to chapter 7.70 RCW
to read as foll ows:

A public or private hospital is liable for an act or om ssion of a
health care provider granted privileges to provide health care at the
hospital only if the health care provider is an agent or enployee of
the hospital and the act or omssion of the health care provider
occurred while the health care provider was acting within the course
and scope of the health care provider's agency or enploynment wth the
hospital, or if the health care provider is fulfilling an essenti al
function of the hospital. A hospital is not ostensibly liable for any
act of negligence conmtted on the hospital's premses by a health care
provider who is properly credentialed and acting as an independent
contractor. A public or private hospital may be liable for failing to
exercise reasonable <care in granting credentials and practice

p. 3 SHB 2804



w N

©O© 00 N o 0o b

10
11
12
13
14
15
16
17

18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35

privileges to a health care provider, or in failing to revoke such
credentials and privil eges when the hospital knew or reasonably should
have known such revocation was appropri ate.

Sec. 5. RCW4.16.190 and 1993 ¢ 232 s 1 are each anended to read
as follows:

(1) Unless otherwise provided in this section, if a person entitled
to bring an action nentioned in this chapter, except for a penalty or
forfeiture, or against a sheriff or other officer, for an escape, be at
the time the cause of action accrued either under the age of eighteen
years, or inconpetent or disabled to such a degree that he or she
cannot understand the nature of the proceedi ngs, such inconpetency or
disability as determ ned according to chapter 11.88 RCW or inprisoned
on a crimnal charge prior to sentencing, the time of such disability
shall not be a part of the tinme limted for the commencenent of action.

(2) Subsection (1) of this section with respect to a person under
the age of eighteen years does not apply to the tine limted for the
commencenent of an action under RCW 4. 16. 350.

NEW SECTION. Sec. 6. The legislature intends, by reestablishing
the eight-year statute of repose in RCW 4.16.350, to respond to the
court's decision in DeYoung v. Providence Medical Center, 136 Wi.2d 136
(1998), by expressly stating the legislature's rationale for the eight-
year statute of repose.

The | egislature recognizes that the eight-year statute of repose
alone may not solve the crisis in the nedical insurance industry.
However, to the extent that the eight-year statute of repose has an
effect on nedical nmalpractice insurance, that effect will tend to
reduce rather than increase the cost of mal practice insurance.

Whether or not the statute of repose has the actual effect of
reduci ng insurance costs, the legislature finds it wll provide
protection against clainms, however few, that are stale, based on
untrustworthy evidence, or that place undue burdens on defendants.

In accordance with the court's opinion in DeYoung, the |egislature
further finds that conpelling even one defendant to answer a stale
claim is a substantial wong, and setting an outer |limt to the
operation of the discovery rule is an appropriate aim
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The legislature further finds that an eight-year statute of repose
is a reasonable tine period in light of the need to balance the
interests of injured plaintiffs and the health care industry.

The legislature intends to reestablish the eight-year statute of
repose in section 7 of this act and specifically set forth for the
court the legislature's legitimte rationale for adopting the eight-
year statute of repose. The legislature further intends that the
ei ght -year statute of repose reestablished in section 7 of this act be
applied to actions conmmenced on or after the effective date of this
act .

Sec. 7. RCW4.16.350 and 1998 ¢ 147 s 1 are each anmended to read
as follows:

(1) Any civil action for damages that is based upon alleged
prof essi onal negligence, that is for an injury or condition occurring
as a result of health care which is provided after June 25, 1976, and
that is brought against((=

82-)) a person or entity identified in subsection (2) of this
section, shall

(a) Wth respect to a patient who was ei ghteen years old or ol der
at the tine of the act or omssion alleged to have caused the injury or
condition, be conmmenced by the later of:

(i) Three years fromthe act or om ssion; or

(ii) ©One vyear from the tinme the patient or his or her
representative di scovered or reasonably should have di scovered that the
injury or condition was caused by the act or om ssion; and

(b) Wth respect to a patient who was under the age of eighteen
years at the tinme of the act or omssion alleged to have caused the
injury or condition, be commenced by the later of:

(i) Wien the patient reaches age twenty-one or eight years fromthe
act or om ssion, whichever occurs first; or

(ii) ©One vyear from the tinme the patient or his or her
representative discovered or reasonably should have di scovered that the
injury or condition was caused by the act or om ssion; and

(c) Notwithstanding (a) or (b) of this subsection, in any event be
commenced no later than eight years after the act or om ssion.

(2) Persons or entities against whom an action is brought under
subsection (1) of this section include:

p. 5 SHB 2804
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(a) A person licensed by this state to provide health care or

related services, including, but not Iimted to, a physician,
ost eopat hi ¢ physician, dentist, nurse, optonetrist, podiatric physician
and sur geon, chi ropractor, physi cal t her api st psychol ogi st,

pharmaci st, optician, physician's assistant, osteopathic physician's
assistant, nurse practitioner, or physician's trained nobile intensive
care paranedic, including, in the event such person is deceased, his or
her estate or personal representative;

((2)) (b) An enployee or agent of a person described in (a) of
this subsection (((H—efthis—seetion)), acting in the course and scope

of his or her enploynent, including, in the event such enployee or

agent is deceased, his or her estate or personal representative; or
((3))) (c) An entity, whether or not incorporated, facility, or

institution enploying one or nore persons described in (a) of this

subsection ((H—et—this—seetton)), including, but not limted to, a

hospital, clinic, health maintenance organization, or nursing hone; or
an officer, director, enployee, or agent thereof acting in the course
and scope of his or her enploynent, including, in the event such
officer, director, enployee, or agent is deceased, his or her estate or
personal representative((+

(3) The tine for comencenent of an action is tolled upon proof of
fraud, intentional conceal nent, or the presence of a foreign body not
i ntended to have a therapeutic or diagnostic purpose or effect, until
the date the patient or the patient's representative has actual
know edge of the act of fraud or conceal nent, or of the presence of the
foreign body; the patient or the patient's representative has one year
from the date of the actual know edge in which to comrence a civi
action for danmages.

(4) For purposes of this section, ((nretwthstandingREW4-16-1906,))
t he knowl edge of a custodial parent or guardian shall be inputed to a
person under the age of eighteen years, and such inmputed know edge

SHB 2804 p. 6



© 00 N O Ol WDN P

e
= O

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

shal | operate to bar the claim of such mnor to the sanme extent that
the claimof an adult would be barred under this section. Any action
not commenced in accordance with this section shall be barred.

For purposes of this section, with respect to care provided after
June 25, 1976, and before August 1, 1986, the know edge of a custodi al
parent or guardian shall be inputed as of April 29, 1987, to persons
under the age of eighteen years.

This section does not apply to a civil action based on intentional
conduct brought agai nst those individuals or entities specified in this
section by a person for recovery of damages for injury occurring as a
result of chil dhood sexual abuse as defined in RCW4. 16. 340(5).

NEW SECTION. Sec. 8. A new section is added to chapter 7.70 RCW
to read as foll ows:

(1) In an action against a health care provider under this chapter,
an expert may not provide testinony at trial, or execute a certificate
of merit required under this chapter, unless the expert neets the
followng criteria:

(a) Has recognized expertise in any area of practice or specialty
at issue in the action, as denonstrated by devotion of a significant
portion of his or her practice to the area of practice or specialty;
and

(b) At the time of the occurrence of the incident at issue in the
action, was either:

(1) Engaged in active practice in the sanme area of practice or
specialty as the defendant; or

(i1) Teaching at an accredited nedi cal school or an accredited or
affiliated academc or clinical training programin the sane area of
practice or specialty as the defendant, including instruction regarding
the particular condition at issue.

(2) Upon notion of a party, the court nmay waive the requirenents of
subsection (1) of this section and allow an expert who does not neet
those requirenents to testify at trial or execute a certificate of
merit required under this chapter if the court finds that:

(a) Extensive efforts were made by the party to |ocate an expert
who neets the criteria under subsection (1) of this section, but none
was Wi lling and available to testify; and

p. 7 SHB 2804
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(b) The proposed expert is qualified to be an expert w tness by
virtue of the person's training, experience, and know edge.

NEW SECTION. Sec. 9. A new section is added to chapter 7.70 RCW
to read as foll ows:

An expert opinion provided in the course of an action against a
health care provider wunder this chapter nust be corroborated by
obj ective evidence, such as, but not |imted to, treatnment or practice
protocol s or guidelines devel oped by nedical specialty organi zations,
obj ective academ c research, or clinical trials or studies.

NEW SECTION. Sec. 10. A new section is added to chapter 7.70 RCW
to read as foll ows:

In any action under this chapter, each side shall presunptively be
entitled to only two independent experts on an issue and only two
st andard- of -care experts, except upon a show ng of good cause. \WWere
there are nmultiple parties on a side and the parties cannot agree as to
whi ch i ndependent experts or standard-of-care experts wll be called on
an issue, the court, upon a showing of good cause, shall allow
addi tional experts on an issue or additional standard-of-care experts
to be called as the court deens appropriate.

NEW SECTION. Sec. 11. A new section is added to chapter 7.70 RCW
to read as foll ows:

In an action under this chapter, all parties shall submt a
pretrial expert report pursuant to tine franmes provided in court rules.
The expert report mnust disclose the identity of all expert wtnesses
and state the nature of the opinions the expert witnesses wll present
as testinony at trial. Further depositions of these expert w tnesses
i's prohibited. The testinony that an expert wtness nay present at
trial is limted in nature to the opinions disclosed to the court as
part of the pretrial expert report. The legislature respectfully
requests that the suprenme court adopt rules to inplenent the provisions
of this section.

Sec. 12. RCW 7.70.100 and 1993 c 492 s 419 are each anended to
read as foll ows:
(1) No action based upon a health care provider's professiona

SHB 2804 p. 8
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negligence may be commenced unless the defendant has been given at
| east ninety days' notice of the intention to commence the action. |f
the notice is served within ninety days of the expiration of the
applicable statute of limtations, the tine for the commencenent of the
action nust be extended ninety days fromthe service of the notice.

(2) The provisions of subsection (1) of this section are not
applicable with respect to any defendant whose nane is unknown to the
plaintiff at the tinme of filing the conplaint and who is identified
therein by a fictitious nane.

(3) After the filing of the ninety-day presuit notice, and before
a superior court trial, all causes of action, whether based in tort,
contract, or otherw se, for damages arising frominjury occurring as a
result of health care provided after July 1, 1993, shall be subject to
mandat ory nediation prior to trial except as provided in subsection (6)
of this section.

((2)) (4) The suprene court shall by rule adopt procedures to
i npl erent mandat ory nedi ati on of actions under this chapter. The rules
shal|l require mandatory nediation w thout exception unless subsection
(6) of this section applies. The rules on mandatory nedi ation shal
address, at a m ni num

(a) Procedures for the appointnent of, and qualifications of,
medi at or s. A nedi ator shall have experience or expertise related to
actions arising frominjury occurring as a result of health care, and
be a nmenber of the state bar association who has been admtted to the
bar for a mninmumof five years or who is a retired judge. The parties
may stipulate to a nonlawer nediator. The court my prescribe
additional qualifications of nediators;

(b) Appropriate limts on the anount or nmanner of conpensation of
medi at or s;

(c) The nunber of days following the filing of a claimunder this
chapter within which a nediator nust be sel ected;

(d) The nethod by which a nediator is selected. The rule shal
provide for designation of a nediator by the superior court if the
parties are unable to agree upon a nedi ator;

(e) The nunber of days following the selection of a nediator within
whi ch a nmedi ati on conference nust be held; and

() (( I hicl ot : : I i I
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{¢4r)) Any other matters deened necessary by the court.

((3))) (5) Mediators shall not inpose discovery schedul es upon the
parties.

(6) The mandatory nedi ation requirenent of subsection (4) of this
section does not apply to an action subject to mandatory arbitration
under chapter 7.06 RCW or to an action in which the parties have
agreed, subsequent to the arisal of the claim to submt the claimto
arbitration under chapter 7.04 RCW

(7) The leqgislature respectfully requests that the suprene court by
rule also adopt procedures for the parties to certify to the court the
manner of nediation used by the parties to conply with this section.

Sec. 13. RCW 5.64.010 and 1975-'76 2nd ex.s. ¢ 56 s 3 are each
anmended to read as foll ows:

(1) In any civil action against a health care provider for personal
injuries which is based upon alleged professional negligence ((and

hich i ey

SHB 2804 p. 10
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representativer)), evidence of furnishing or offering or promsing to
pay nedical, hospital, or simlar expenses occasioned by an injury is

not adm ssible to prove liability for the injury.

(2) In a civil action against a health care provider for personal
injuries which is based upon all eged professional negligence, evidence
of an early offer of settlenent is inadm ssible, not discoverable, and
otherwi se unavailable for use in the action. An early offer of
settlenent neans an offer that is nade before the filing of a claimand
that nakes an offer of conpensation for the injury suffered. An early
offer of settlenent may include an apology or an adm ssion of fault on
the part of the person neking the offer, or a statenent regarding
renmedial actions that nay be taken to address the act or om ssion that
is the basis for the allegation of negligence, and does not becone
adm ssi ble, discoverable, or otherwise available for use in the action
because it contains an apology, admi ssion of fault, or statenent of
renedial actions that may be taken. Conpensati on neans paynent of
noney or other property to or on behalf of the injured party, rendering
of services to the injured party free of charge, or indemification of
expenses incurred by or on behalf of the injured party.

(3) For the purposes of this section, "health care provider" has
the sanme neaning provided in RCW7.70.020.

Sec. 14. RCW 7.70.080 and 1975-'76 2nd ex.s. ¢ 56 s 13 are each
anended to read as foll ows:

Any party may present evidence to the trier of fact that the
((pattent)) plaintiff has already been conpensated for the injury
conpl ai ned of from any source except the assets of the ((patient—hts))
plaintiff, the plaintiff's representative, or ((h+s)) the plaintiff's
i mredi at e fanmi | y((;—er—i-Asurance—purchasedwith-such-assets)). 1In the
event such evidence is admtted, the plaintiff my present evidence of
an obligation to repay such conpensation and evidence of any anount
paid by the plaintiff, or his or her representative or imediate

famly, to secure the right to the conpensation. ((+asurancebargained

w O - way

purechased—wththeassets—oftheenployee—)) Conpensation as used in

this section shall nmean paynent of noney or other property to or on
behal f of the patient, rendering of services to the patient free of
charge to the patient, or indemification of expenses incurred by or on

p. 11 SHB 2804
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behal f of the patient. Notwi t hstanding this section, evidence of
conpensation by a defendant health care provider may be offered only by
t hat provider.

NEW SECTION. Sec. 15. A new section is added to chapter 7.70 RCW
to read as foll ows:

(1) In an action against an individual health care provider under
this chapter for personal injury or wongful death in which the injury
is alleged to have been caused by an act or om ssion that violates the
accepted standard of care, the plaintiff nust file a certificate of
merit at the time of commencing the action.

(2) The certificate of nmerit nust be executed by a health care
provi der who neets the qualifications of an expert under section 8 of
this act. If there is nore than one defendant in the action, the
person conmencing the action nust file a certificate of nerit for each
def endant .

(3) The certificate of merit nust contain a statenent that the
person executing the «certificate of nerit believes there is a
reasonabl e probability that the defendant's conduct did not followthe
accepted standard of care required to be exercised by the defendant.

(4) Upon notion of the plaintiff, the court may grant an additi onal
period of tine to file the certificate of nerit, not to exceed ninety
days, if the court finds there is good cause for the extension.

NEW SECTION. Sec. 16. (1) A conmmi ssion on noneconom ¢ damages is
established. The comm ssion shall study the feasibility of devel oping
and i npl enmenti ng an advi sory schedul e of noneconom c danmages in actions
for injuries resulting from health care under chapter 7.70 RCW The
comm ssion shall present the results of the feasibility study and an
i npl ementation plan, if appropriate, to the relevant policy conmttees
of the legislature by October 31, 2005.

(2) The commssion's goal is to determ ne whether an advisory
schedule could be developed to increase the predictability and
proportionality of settlenments and awards for noneconom c danmages in
actions for injuries resulting fromhealth care and, if so, what steps
are necessary to inplenent such a schedule. In making its
determ nation, the comm ssion shall consider:

SHB 2804 p. 12
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(a) The information that can nost appropriately be used to provide
guidance to the trier of fact regarding noneconom c danage awards,
giving consideration to: (1) Past noneconom c danmage awards for
simlar injuries, considering severity and duration of the injuries;
(ii1) past noneconom c damage awards for simlar clains for damnages; and
(ti1) such other information or nethodologies the comm ssion finds
appropri ate;

(b) The nost appropriate format in which to present the information
to the trier of fact; and

(c) When and under what circunstances an advi sory schedul e shoul d
be utilized in alternative dispute resolution settings and presented to
the trier of fact at trial.

(3) If the commssion determnes that an advisory schedule for
noneconom ¢ damages is feasible, the conmmssion shall develop an
i npl ementation plan for the schedul e which shall include, at a m ni mum

(a) ldentification of changes to statutory l|law, admnistrative
rules, or court rules that woul d be necessary to inplenent the advisory
schedul e;

(b) Ildentification of fornms or other docunents that would be
necessary or beneficial in inplenmenting the advisory schedul e;

(c) A proposed tinetable for inplenentation of the advisory
schedul e; and

(d) Any other information or considerations the comm ssion finds
necessary or beneficial to inplenentation of the advisory schedul e.

(4) For the purposes of this section, "noneconon ¢ damages" has the
meani ng given in RCW 4. 56. 250.

NEW SECTION. Sec. 17. (1) The comm ssion is conposed of fifteen
menbers, as follows: (a) One nenber from each of the two | argest
caucuses in the senate, to be appointed by the president of the senate,
and one nenber from each of the two |argest caucuses in the house of
representatives, to be appointed by the speaker of the house of
representatives; (b) one health care ethicist; (c) one econom st; (d)
one actuary; (e) two attorneys, one representing the plaintiff's bar
and one representing the insurance defense bar; (f) two superior court
judges; (g) one representative of a hospital; (h) two physicians; and
(1) one representative of a nedical mal practice insurer. The governor
shal | appoint the nonlegislative nenbers of the conm ssion.

p. 13 SHB 2804
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(2) The governor shall select a chair of the conm ssion from anong
those comm ssion nenbers that are not health care providers, nedica
mal practice insurers, or attorneys.

(3) Legislative nenbers of the comm ssion shall be reinbursed for
travel expenses under RCW 44.04.120. Nonl egi sl ati ve nmenbers of the
comm ssion shall be reinbursed for travel expenses as provided in RCW
43. 03. 050 and 43.03.060. Travel expenses of nonl egislative nenbers of
the comm ssion shall be paid jointly by the house of representatives
and senate.

(4) The office of financial managenent shall provide support to the
comm ssion to enable it to performits functions, wth the assistance
of staff fromthe admnistrative office of the courts.

Sec. 18. RCW 70.105.112 and 1987 c 528 s 9 are each anended to
read as foll ows:

This chapter does not apply to special incinerator ash regul ated
under chapter 70.138 RCW except that, for purposes of RCW
4.22.070((3))) (4)(a), special incinerator ash shall be considered
hazar dous wast e.

NEW SECTION. Sec. 19. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTION. Sec. 20. Sections 16 and 17 of this act expire July
1, 2006.

~-- END ---
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